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1. INTRODUCTION

Pursuant to Section 307(d) of the Clean Air Act, 42 U.S.C. § 7607(d), the
Concerned Household Electricity Consumers Council (“CHECC”), consisting of
Joseph D’Aleo, Clement Dwyer, Jr., Russell C. Slanover, Scott Univer, James P.
Wallace III, Robin D. Weaver and Douglas S. Springer, hereby petition the U.S.
Environmental Protection Agency (“EPA” or “the Agency”) to convene a
proceeding for reconsideration of the “Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act”
published by the Agency on December 15, 2009 (74 F.R. 66496, Dec. 15, 2009)
(original EPA Docket No. Docket EPA-HQ-OAR-2009-171) (“the Endangerment
Finding”).

As is more fully shown below, the Endangerment Finding was based on
attribution of observed climate change to anthropogenic activities through what
EPA termed its three “lines of evidence.” 74 C.F.R. at 66518. Scientific research
since the adoption of the Endangerment Finding has invalidated each of EPA’s
three lines of evidence. This Petition principally relies on the peer-reviewed
Research Report of Wallace, et al., that was first published on September 21, 2016.
See https://thsresearch.files.wordpress.com/2016/09/ef-cpp-sc-2016-data-ths-
paper-ex-sum-090516v2.pdf (“Research Report”). That Research Report is based
on evidence that includes data as to atmospheric temperatures subsequent to the
2009 Endangerment Finding. The invalidation of the Endangerment Finding is
conclusive, and thoroughly undermines all basis for any and all EPA regulation that
is based on the Endangerment Finding, and the Social Cost of Carbon estimates
that are based on this Finding.

The regulations that are based on the Endangerment Finding have resulted in
much ongoing activity in the economy that looks to shut down existing sources of
electricity and replace them with other much more expensive sources. Much of this
activity is ongoing and, if not halted promptly, will impose massive new burdens
on consumers of electricity. Therefore, Petitioners ask that EPA promptly convene
hearings on this subject and issue a new “Non-Endangerment Finding” no later
than June 20, 2017.

I1. LEGAL STANDARD

Section 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. § 7607(d)(7)(B), states
in relevant part:



If the person raising an objection can demonstrate to the Administrator
that it was impracticable to raise such an objection within such time or if
the grounds for such objection arose after the period for public comment
(but within the time specified for judicial review) and if such objection is
of central relevance to the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the rule and provide the
same procedural rights as would have been afforded had the information
been available at the time the rule was proposed.

Thus, EPA is required to convene a proceeding for reconsideration upon a showing
of two conditions precedent: (1) the information arose after the period for public
comment on the Endangerment Finding and (2) the objection is of “central
relevance to the outcome of the rule.”

The procedural and substantive requirements for a petition for
reconsideration are easily met here. The matters in this Petition could not have
been raised during the comment period on the Endangerment Finding because the
Research Report on which this Petition principally relies was first published on
September 21, 2016, close to seven years affer the Endangerment Finding. The
Research Report in turn relies on substantial scientific evidence and data that did
not exist at the time of the Endangerment Finding, namely data as to atmospheric
temperatures that include extensive data for time periods subsequent to the
Endangerment Finding. It was therefore not only impracticable but impossible to
have raised these grounds within the original comment period or the period for
judicial review of the Endangerment Finding.

The Petition is also timely under the rule of Oljato Chapter of the Navajo
Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975)." Oljato Tribe sets forth a
straightforward three-step process for EPA to follow in handling petitions for
reconsideration under the Clean Air Act:

(1) The person seeking revision of a standard of performance, or any
other standard reviewable under Section 307, should petition EPA to
revise the standard in question. The petition should be submitted
together with supporting materials, or references to supporting materials.
(2) EPA should respond to the petition and, if it denies the petition, set

" The Clean Air Act’s legislative history makes clear that “the committee bill confirms the court’s
decision in Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975).” See H.R.
Rep. 95-294, at 323 (May 12, 1977).



forth its reasons. (3) If the petition is denied, the petitioner may seek
review of the denial in this court pursuant to Section 307.

Id. at 666.

This Petition satisfies the requirements enumerated in Qljato Tribe. It
satisfies the first step because it seeks the withdrawal of the Endangerment Finding
on specified legal grounds, namely that the attribution of warming to human
emissions on which the Endangerment Finding is based has been conclusively
invalidated. EPA thus has a duty to respond under the second step, with any denial
of the Petition subject to review in the D.C. Circuit under the third step.

Oljato Tribe, in establishing the right to seek reconsideration, does no more
than recognize the reality, first emphasized in the legislative history to the 1970
Clean Air Act Amendments, that regulations may need to be revised in light of new
information:

Section 307 originated in the Senate version of the Clean Air Act. The
Senate committee described its purpose in allowing for subsequent
review based on new information as follows:

The committee recognizes that it would not be in the public
interest to measure for all time the adequacy of a promulgation of
any standard or regulation by the information available at the time
of such promulgation. In the area of protection of public health
and environmental quality, it is clear that new information will be
developed and that such information may dictate a revision or
modification of any promulgated standard or regulation
established under the act. The judicial review section, therefore,
provides that any person may challenge any promulgated
implementation plan after the date of promulgation whenever it is
alleged that significant new information has become available.

S.Rep.No0.91-1196, 91st Cong., 2d Sess., 41-42 (1970.

Oljato Tribe, 515 F.2d at 660. Thus, when critical new information becomes
available, as here, after a “regulation” has been “promulgated,” argument should be
directed to EPA in the first instance on reconsideration, to build an appropriate
administrative record for later D.C. Circuit review. See id. 665-66.

In Oljato Tribe, the holding of which was expressly confirmed in the
legislative history of the 1977 Clean Air Act amendments, the relevant



reconsideration petition was remanded to EPA for consideration on its merits even
though it was filed long outside the review period. Where, as here, the grounds for
reconsideration arise after the close of the review period, the petition must still be

considered.

The D.C. Circuit explained in Oljato Tribe that “the public’s right to petition
the Administrator for revision of a standard of performance and the Administrator’s
duty to respond substantively to such requests exist completely independently of
Section 307 and this courts appellate jurisdiction.” 515 F.2d at 667 (emphasis
added). Thus, in PPG Indus., Inc. v. Costle, 659 F.2d 1239, 1250 (D.C. Cir. 1981),
the D.C. Circuit held that amendment or repeal of a Clean Air Act regulation could
be sought under APA Section 553(e) or Section 307(d)(7)(B), even well outside the
60-day review window:

Alternatively, a petition may be filed directly with EPA to interpret or
amend the standard, to withdraw the Guidelines, or to specify midnight
to midnight reporting procedures. See 42 U.S.C. § 7607(d)(7)(B); 5
U.S.C. § 553(e). Either route would provide a reviewing court with a
contemporaneous record of the agency’s consideration of this issue,
rather than with the “post hoc rationalizations of counsel.” See Oljato
Chapter of the Navajo Tribe et al. v. Train, 515 F.2d 654, 665-68 (D.C.
Cir. 1975).

PPG Indus., Inc. v. Costle, 659 F.2d at 1250. This procedure has been repeatedly
recognized and approved. “The court subsequently endorsed the same procedure
[as in Ojlato Tribe], also under section 307, in Group Against Smog & Pollution,
Inc. v. EPA, 665 F.2d 1284, 1290 (D.C. Cir. 1981); and Natural Resources Defense
Council, Inc. v. Thomas, 845 F.2d 1088 (D.C.Cir.1988).” Ciba-Geigy Corp. v. EPA,
46 F.3d 1208, 1210 (D.C. Cir. 1995) (agreeing with the reasoning of those cases).
The Agency itself granted a three-month stay of an emissions standard
promulgated nearly four years earlier. See 63 Fed. Reg. 24,749 (May 5, 1998).

In sum, it is well-settled that EPA has a duty to consider and grant this
Petition for Reconsideration, under both Section 307 and as a petition for
rulemaking under 5 U.S.C. 553(e), because the grounds presented arose after the
close of the period for public comment and judicial review.”

? To be clear. this Petition seeks relief alternatively under Clean Air Act Section 307(d)(7)(B) and
5U.S.C. § 553(e).



Where, as here, the issues on reconsideration are substantial, a summary
denial of the Petition would constitute an abuse of EPA’s discretion. Id. at 666, n.
19. Likewise, a decision that EPA lacks authority to entertain the petition at all
would misread the Agency’s statutory mandate. See Prill v. NLRB, 755 F.2d 941,
947-48 (D.C. Cir. 1985), and its progeny. EPA may and must exercise the statutory
discretion it has been delegated to consider this Petition on its merits.

The matters raised in this Petition are clearly of “central relevance” to the
outcome of the Endangerment Finding. Indeed, the Research Report thoroughly
and conclusively invalidates the entire basis for the Endangerment Finding, as that
basis is stated and defined in the Endangerment Finding itself. See Coalition for
Responsible Regulation v. EPA, 684 F. 3d 102, 125, 126 (D.C. Cir. 2012) (defining
test of “central relevance”), reversed on other grounds sub. nom. Utility Air
Regulatory Group v. EPA, 134 S.Ct. 2427 (2014).

III. STANDING OF THE PETITIONERS

The Petitioners herein are the Concerned Household Electricity Consumers
Council (“CHECC”), and its members, namely Joseph D’ Aleo, Clement Dwyer,
Jr., Russell C. Slanover, Scott Univer, James P. Wallace 111, Robin D. Weaver, and
Douglas S. Springer.

Each of CHECC’s members is a citizen of the United States and a member
of a household that pays a monthly electricity bill to a utility that in turn is
regulated by EPA. EPA’s regulations based on the Endangerment Finding — notably
but not exclusively including the so-called Clean Power Plan, 40 C.F.R. at 64662,
et seq. — seek to replace current electricity generation sources primarily based on
fossil fuels like coal and natural gas with so-called “renewables,” principally wind
turbines and solar panels. Replacement of fossil fuel sources with such renewables,
that provide power only intermittently, threatens to increase the cost of electricity
paid by the Petitioners (and by all Americans) by a factor of five or likely far more.
Thus, should EPA’s Endangerment Finding not be reconsidered and revoked, each
of the Petitioners faces electricity bills that will inevitably increase over the
coming years by many thousands of dollars per year. On a nationwide basis, the
unnecessary incremental cost to consumers of replacing fossil fuel-based electricity
generation with intermittent renewables is likely to be in the range of hundreds of
billions of dollars per year, if not more.

A critical problem with intermittent renewables like wind and solar power
lies in the excess costs that must be incurred to turn power from these sources into
a fully-functioning electricity system that provides reliable power 24 hours a day, 7









be necessary to push generation from renewables to higher levels, one can
calculate that a system like the Gapa Island demonstration project for the full
United States would lead to electricity costs of at least five times their current
level, and more likely, far higher. Even then, the U.S. would be hard-pressed to
achieve 50% of electricity from intermittent renewables. The Petitioners obviously
have a strong personal interest in heading off such disastrous cost increases.
Granting the relief sought by this Petition would prevent those cost increases from
occurring.

IV. THE “LINES OF EVIDENCE” ON WHICH EPA BASED THE
ENDANGERMENT FINDING HAVE ALL BEEN INVALIDATED.

EPA’s Endangerment Finding appears at 74 C.F.R., page 66,495, et seq. At
page 66,518 EPA sets forth the three “lines of evidence” upon which it says it has
attributed “observed climate change” to “anthropogenic activities,” thus providing
the basis for the Finding that human GHG emissions endanger human health and
welfare:

The attribution of observed climate change to anthropogenic activities is
based on multiple lines of evidence. The first line of evidence arises
from our basic physical understanding of the effects of changing
concentrations of greenhouse gases, natural factors, and other human
impacts on the climate system. The second line of evidence arises from
indirect, historical estimates of past climate changes that the changes in
global surface temperature over the last several decades are unusual. The
third line of evidence arises from the use of computer-based climate
models to simulate the likely patterns of response of the climate system
to different forcing mechanisms (both natural and anthropogenic).

More information about the nature of each of the three “lines of evidence”
can be gleaned from EPA’s further elaboration in the Endangerment Finding itself
and the associated Technical Support Document.

By the first “line of evidence,” (“our basic physical understanding of the
effects of changing concentrations of greenhouse gases, natural factors, and other
human impacts on the climate system”), EPA is referring to its “greenhouse gas
fingerprint” or “tropical hot spot” (“Hot Spot”) theory, which is that in the tropics,
the upper troposphere is warming faster than the lower troposphere and the lower
is warming faster than the surface, all due to rising atmospheric greenhouse gas
concentrations blocking heat transfer into outer space. By this mechanism,















CCSP ultimately sided with those claiming at the time that the mismatch between
observations and prediction was not fatal. /Id.

EPA also acknowledged in the Technical Support Document for the
Endangerment Finding that if the Hot Spot were missing it would be “an important
inconsistency.” TSD p. 50. EPA’s team, including Tom Karl, agreed with the CCSP
(led by the same Tom Karl) and concluded there was no dispositive conflict
between prediction and observation. /d.

The Research Report, using substantial scientific evidence and additional
data available only after 2009, not only shows a “an important inconsistency,” it
invalidates the Hot Spot entirely. This is fatal to the EPA’s claimed physical
understanding of climate, and is likewise fatal to the climate models constituting
EPA’s third line of evidence. These models, relying on an invalidated physical
theory, all predict the Hot Spot. Proper analysis of more than 50 years of balloon
and 37 years of satellite temperature data generated by five independent entities
conclusively shows that the Hot Spot does not exist. This demonstrates that the
models are invalid and unreliable, and cannot properly be used for attribution
analysis or forecasting warming due to anthropogenic CO2 emissions.

In sum, all three of the lines of evidence relied upon by EPA to attribute
warming to human GHG emissions are invalid. The Endangerment Finding itself is
therefore invalid and should be reconsidered. Moreover, this reconsideration is
particulary urgent at this point in time in that the widely used Social Cost of
Carbon has now been demonstrated to be fundamentally flawed. To put it mildly,
the current Endangerment Finding and Social Cost of Carbon are leading the
nation in the wrong direction from an energy polcy standpoint. Decarbonization
makes absolutely no scientific or economic sense.

V. CONCLUSION

No scientists have yet devised an empirically validated theory proving that
higher atmospheric CO2 levels will lead to higher global average surface
temperatures. Moreover, if the causal link between higher atmospheric CO2
concentrations and higher temperatures is broken by invalidating each of EPA’s
three lines of evidence, then EPA’s assertions that higher CO2 concentrations also
cause sea-level increases and more frequent and severe storms, floods, and
droughts and other deleterious effects on human health and welfare are also
disproved. Such causality assertions require a validated theory that higher
atmospheric CO2 concentrations cause increases in temperatures. Lacking such a
validated theory, EPA’s conclusions cannot stand. In science, credible empirical
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I. INTRODUCTION

Pursuant to Section 307(d) of the Clean Air Act, 42 U.S.C. § 7607(d), the
Concerned Household Electricity Consumers Council (“CHECC”), consisting of
Joseph D’Aleo, Clement Dwyer, Jr., Russell C. Slanover, Scott Univer, James P.
Wallace III, Robin D. Weaver and Douglas S. Springer, hereby petition the U.S.
Environmental Protection Agency (“EPA” or “the Agency”) to convene a
proceeding for reconsideration of the “Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act”
published by the Agency on December 15, 2009 (74 F.R. 66496, Dec. 15, 2009)
(original EPA Docket No. Docket EPA-HQ-OAR-2009-171) (“the Endangerment
Finding”).

As is more fully shown below, the Endangerment Finding was based on
attribution of observed climate change to anthropogenic activities through what
EPA termed its three “lines of evidence.” 74 C.F.R. at 66518. Scientific research
since the adoption of the Endangerment Finding has invalidated each of EPA’s
three lines of evidence. This Petition principally relies on the peer-reviewed
Research Report of Wallace, ef al., that was first published on September 21, 2016.
See https://thsresearch.files.wordpress.com/2016/09/ef-cpp-sc-2016-data-ths-
paper-ex-sum-090516v2.pdf (“Research Report™). That Research Report is based
on evidence that includes data as to atmospheric temperatures subsequent to the
2009 Endangerment Finding. The invalidation of the Endangerment Finding is
conclusive, and thoroughly undermines all basis for any and all EPA regulation that
is based on the Endangerment Finding, and the Social Cost of Carbon estimates
that are based on this Finding.

The regulations that are based on the Endangerment Finding have resulted in
much ongoing activity in the economy that looks to shut down existing sources of
electricity and replace them with other much more expensive sources. Much of this
activity is ongoing and, if not halted promptly, will impose massive new burdens
on consumers of electricity. Therefore, Petitioners ask that EPA promptly convene
hearings on this subject and issue a new “Non-Endangerment Finding” no later
than June 20, 2017.

II. LEGAL STANDARD

Section 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. § 7607(d)(7)(B), states
in relevant part:



If the person raising an objection can demonstrate to the Administrator
that it was impracticable to raise such an objection within such time or if
the grounds for such objection arose after the period for public comment
(but within the time specified for judicial review) and if such objection is
of central relevance to the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the rule and provide the
same procedural rights as would have been afforded had the information
been available at the time the rule was proposed.

Thus, EPA is required to convene a proceeding for reconsideration upon a showing
of two conditions precedent: (1) the information arose after the period for public
comment on the Endangerment Finding and (2) the objection is of “central
relevance to the outcome of the rule.”

The procedural and substantive requirements for a petition for
reconsideration are easily met here. The matters in this Petition could not have
been raised during the comment period on the Endangerment Finding because the
Research Report on which this Petition principally relies was first published on
September 21, 2016, close to seven years after the Endangerment Finding. The
Research Report in turn relies on substantial scientific evidence and data that did
not exist at the time of the Endangerment Finding, namely data as to atmospheric
temperatures that include extensive data for time periods subsequent to the
Endangerment Finding. It was therefore not only impracticable but impossible to
have raised these grounds within the original comment period or the period for
judicial review of the Endangerment Finding.

The Petition is also timely under the rule of Oljato Chapter of the Navajo
Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975)." Oljato Tribe sets forth a
straightforward three-step process for EPA to follow in handling petitions for
reconsideration under the Clean Air Act:

(1) The person seeking revision of a standard of performance, or any
other standard reviewable under Section 307, should petition EPA to
revise the standard in question. The petition should be submitted
together with supporting materials, or references to supporting materials.
(2) EPA should respond to the petition and, if it denies the petition, set

"' The Clean Air Act’s legislative history makes clear that “the committee bill confirms the court’s
decision in Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975).” See H.R.
Rep. 95-294, at 323 (May 12, 1977).



forth its reasons. (3) If the petition is denied, the petitioner may seek
review of the denial in this court pursuant to Section 307.

Id. at 666.

This Petition satisfies the requirements enumerated in Oljato Tribe. It
satisfies the first step because it seeks the withdrawal of the Endangerment Finding
on specified legal grounds, namely that the attribution of warming to human
emissions on which the Endangerment Finding is based has been conclusively
invalidated. EPA thus has a duty to respond under the second step, with any denial
of the Petition subject to review in the D.C. Circuit under the third step.

Oljato Tribe, in establishing the right to seek reconsideration, does no more
than recognize the reality, first emphasized in the legislative history to the 1970
Clean Air Act Amendments, that regulations may need to be revised in light of new
information:

Section 307 originated in the Senate version of the Clean Air Act. The
Senate committee described its purpose in allowing for subsequent
review based on new information as follows:

The committee recognizes that it would not be in the public
interest to measure for all time the adequacy of a promulgation of
any standard or regulation by the information available at the time
of such promulgation. In the area of protection of public health
and environmental quality, it is clear that new information will be
developed and that such information may dictate a revision or
modification of any promulgated standard or regulation
established under the act. The judicial review section, therefore,
provides that any person may challenge any promulgated
implementation plan after the date of promulgation whenever it is
alleged that significant new information has become available.

S.Rep.N0.91-1196, 91st Cong., 2d Sess., 41-42 (1970.

Oljato Tribe, 515 F.2d at 660. Thus, when critical new information becomes
available, as here, after a “regulation” has been “promulgated,” argument should be
directed to EPA in the first instance on reconsideration, to build an appropriate
administrative record for later D.C. Circuit review. See id. 665-66.

In Oljato Tribe, the holding of which was expressly confirmed in the
legislative history of the 1977 Clean Air Act amendments, the relevant



reconsideration petition was remanded to EPA for consideration on its merits even
though it was filed long outside the review period. Where, as here, the grounds for
reconsideration arise after the close of the review period, the petition must still be

considered.

The D.C. Circuit explained in Oljato Tribe that “the public’s right to petition
the Administrator for revision of a standard of performance and the Administrator’s
duty to respond substantively to such requests exist completely independently of
Section 307 and this court s appellate jurisdiction.” 515 F.2d at 667 (emphasis
added). Thus, in PPG Indus., Inc. v. Costle, 659 F.2d 1239, 1250 (D.C. Cir. 1981),
the D.C. Circuit held that amendment or repeal of a Clean Air Act regulation could
be sought under APA Section 553(e) or Section 307(d)(7)(B), even well outside the
60-day review window:

Alternatively, a petition may be filed directly with EPA to interpret or
amend the standard, to withdraw the Guidelines, or to specify midnight
to midnight reporting procedures. See 42 U.S.C. § 7607(d)(7)(B); 5
U.S.C. § 553(e). Either route would provide a reviewing court with a
contemporaneous record of the agency’s consideration of this issue,
rather than with the “post hoc rationalizations of counsel.” See Oljato
Chapter of the Navajo Tribe et al. v. Train, 515 F.2d 654, 665-68 (D.C.
Cir. 1975).

PPG Indus., Inc. v. Costle, 659 F.2d at 1250. This procedure has been repeatedly
recognized and approved. “The court subsequently endorsed the same procedure
[as in Ojlato Tribe], also under section 307, in Group Against Smog & Pollution,
Inc. v. EPA, 665 F.2d 1284, 1290 (D.C. Cir. 1981); and Natural Resources Defense
Council, Inc. v. Thomas, 845 F.2d 1088 (D.C.Cir.1988).” Ciba-Geigy Corp. v. EPA,
46 F.3d 1208, 1210 (D.C. Cir. 1995) (agreeing with the reasoning of those cases).
The Agency itself granted a three-month stay of an emissions standard
promulgated nearly four years earlier. See 63 Fed. Reg. 24,749 (May 5, 1998).

In sum, it is well-settled that EPA has a duty to consider and grant this
Petition for Reconsideration, under both Section 307 and as a petition for
rulemaking under 5 U.S.C. 553(e), because the grounds presented arose after the
close of the period for public comment and judicial review.”

% To be clear, this Petition seeks relief alternatively under Clean Air Act Section 307(d)(7)(B) and
5U.S.C. § 553(e).



Where, as here, the issues on reconsideration are substantial, a summary
denial of the Petition would constitute an abuse of EPA’s discretion. Id. at 666, n.
19. Likewise, a decision that EPA lacks authority to entertain the petition at all
would misread the Agency’s statutory mandate. See Prill v. NLRB, 755 F.2d 941,
947-48 (D.C. Cir. 1985), and its progeny. EPA may and must exercise the statutory
discretion it has been delegated to consider this Petition on its merits.

The matters raised in this Petition are clearly of “central relevance” to the
outcome of the Endangerment Finding. Indeed, the Research Report thoroughly
and conclusively invalidates the entire basis for the Endangerment Finding, as that
basis is stated and defined in the Endangerment Finding itself. See Coalition for
Responsible Regulation v. EPA, 684 F. 3d 102, 125, 126 (D.C. Cir. 2012) (defining
test of “central relevance”), reversed on other grounds sub. nom. Utility Air
Regulatory Group v. EPA, 134 S.Ct. 2427 (2014).

III. STANDING OF THE PETITIONERS

The Petitioners herein are the Concerned Household Electricity Consumers
Council (“CHECC”), and its members, namely Joseph D’ Aleo, Clement Dwyer,
Jr., Russell C. Slanover, Scott Univer, James P. Wallace III, Robin D. Weaver, and
Douglas S. Springer.

Each of CHECC’s members is a citizen of the United States and a member
of a household that pays a monthly electricity bill to a utility that in turn is
regulated by EPA. EPA’s regulations based on the Endangerment Finding — notably
but not exclusively including the so-called Clean Power Plan, 40 C.F.R. at 64662,
et seq. — seek to replace current electricity generation sources primarily based on
fossil fuels like coal and natural gas with so-called “renewables,” principally wind
turbines and solar panels. Replacement of fossil fuel sources with such renewables,
that provide power only intermittently, threatens to increase the cost of electricity
paid by the Petitioners (and by all Americans) by a factor of five or likely far more.
Thus, should EPA’s Endangerment Finding not be reconsidered and revoked, each
of the Petitioners faces electricity bills that will inevitably increase over the
coming years by many thousands of dollars per year. On a nationwide basis, the
unnecessary incremental cost to consumers of replacing fossil fuel-based electricity
generation with intermittent renewables is likely to be in the range of hundreds of
billions of dollars per year, if not more.

A critical problem with intermittent renewables like wind and solar power
lies in the excess costs that must be incurred to turn power from these sources into
a fully-functioning electricity system that provides reliable power 24 hours a day, 7









be necessary to push generation from renewables to higher levels, one can
calculate that a system like the Gapa Island demonstration project for the full
United States would lead to electricity costs of at least five times their current
level, and more likely, far higher. Even then, the U.S. would be hard-pressed to
achieve 50% of electricity from intermittent renewables. The Petitioners obviously
have a strong personal interest in heading off such disastrous cost increases.
Granting the relief sought by this Petition would prevent those cost increases from
occurring.

IV. THE “LINES OF EVIDENCE” ON WHICH EPA BASED THE
ENDANGERMENT FINDING HAVE ALL BEEN INVALIDATED.

EPA’s Endangerment Finding appears at 74 C.F.R., page 66,495, et seq. At
page 66,518 EPA sets forth the three “lines of evidence” upon which it says it has
attributed “observed climate change” to “anthropogenic activities,” thus providing
the basis for the Finding that human GHG emissions endanger human health and
welfare:

The attribution of observed climate change to anthropogenic activities is
based on multiple lines of evidence. The first line of evidence arises
from our basic physical understanding of the effects of changing
concentrations of greenhouse gases, natural factors, and other human
impacts on the climate system. The second line of evidence arises from
indirect, historical estimates of past climate changes that the changes in
global surface temperature over the last several decades are unusual. The
third line of evidence arises from the use of computer-based climate
models to simulate the likely patterns of response of the climate system
to different forcing mechanisms (both natural and anthropogenic).

More information about the nature of each of the three “lines of evidence”
can be gleaned from EPA’s further elaboration in the Endangerment Finding itself
and the associated Technical Support Document.

By the first “line of evidence,” (“our basic physical understanding of the
effects of changing concentrations of greenhouse gases, natural factors, and other
human impacts on the climate system”), EPA is referring to its “greenhouse gas
fingerprint” or “tropical hot spot” (“Hot Spot”) theory, which is that in the tropics,
the upper troposphere is warming faster than the lower troposphere and the lower
is warming faster than the surface, all due to rising atmospheric greenhouse gas
concentrations blocking heat transfer into outer space. By this mechanism,















CCSP ultimately sided with those claiming at the time that the mismatch between
observations and prediction was not fatal. Id.

EPA also acknowledged in the Technical Support Document for the
Endangerment Finding that if the Hot Spot were missing it would be “an important
inconsistency.” TSD p. 50. EPA’s team, including Tom Karl, agreed with the CCSP
(led by the same Tom Karl) and concluded there was no dispositive conflict
between prediction and observation. Id.

The Research Report, using substantial scientific evidence and additional
data available only after 2009, not only shows a “an important inconsistency,” it
invalidates the Hot Spot entirely. This is fatal to the EPA’s claimed physical
understanding of climate, and is likewise fatal to the climate models constituting
EPA’s third line of evidence. These models, relying on an invalidated physical
theory, all predict the Hot Spot. Proper analysis of more than 50 years of balloon
and 37 years of satellite temperature data generated by five independent entities
conclusively shows that the Hot Spot does not exist. This demonstrates that the
models are invalid and unreliable, and cannot properly be used for attribution
analysis or forecasting warming due to anthropogenic CO2 emissions.

In sum, all three of the lines of evidence relied upon by EPA to attribute
warming to human GHG emissions are invalid. The Endangerment Finding itself is
therefore invalid and should be reconsidered. Moreover, this reconsideration is
particulary urgent at this point in time in that the widely used Social Cost of
Carbon has now been demonstrated to be fundamentally flawed. To put it mildly,
the current Endangerment Finding and Social Cost of Carbon are leading the
nation in the wrong direction from an energy polcy standpoint. Decarbonization
makes absolutely no scientific or economic sense.

V. CONCLUSION

No scientists have yet devised an empirically validated theory proving that
higher atmospheric CO2 levels will lead to higher global average surface
temperatures. Moreover, if the causal link between higher atmospheric CO2
concentrations and higher temperatures is broken by invalidating each of EPA’s
three lines of evidence, then EPA’s assertions that higher CO2 concentrations also
cause sea-level increases and more frequent and severe storms, floods, and
droughts and other deleterious effects on human health and welfare are also
disproved. Such causality assertions require a validated theory that higher
atmospheric CO2 concentrations cause increases in temperatures. Lacking such a
validated theory, EPA’s conclusions cannot stand. In science, credible empirical
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1. INTRODUCTION

Pursuant to Section 307(d) of the Clean Air Act, 42 U.S.C. § 7607(d), the
Concerned Household Electricity Consumers Council (“CHECC”), consisting of
Joseph D’Aleo, Clement Dwyer, Jr., Russell C. Slanover, Scott Univer, James P.
Wallace 111, Robin D. Weaver and Douglas S. Springer, hereby petition the U.S.
Environmental Protection Agency (“EPA” or “the Agency”) to convene a
proceeding for reconsideration of the “Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act”
published by the Agency on December 15, 2009 (74 F.R. 66496, Dec. 15, 2009)
(original EPA Docket No. Docket EPA-HQ-OAR-2009-171) (“the Endangerment
Finding”).

As is more fully shown below, the Endangerment Finding was based on
attribution of observed climate change to anthropogenic activities through what
EPA termed its three “lines of evidence.” 74 C.F.R. at 66518. Scientific research
since the adoption of the Endangerment Finding has invalidated each of EPA’s
three lines of evidence. This Petition principally relies on the peer-reviewed
Research Report of Wallace, et al., that was first published on September 21, 2016.
See https://thsresearch.files.wordpress.com/2016/09/ef-cpp-sc-2016-data-ths-
paper-ex-sum-090516v2.pdf (“Research Report”). That Research Report is based
on evidence that includes data as to atmospheric temperatures subsequent to the
2009 Endangerment Finding. The invalidation of the Endangerment Finding is
conclusive, and thoroughly undermines all basis for any and all EPA regulation that
is based on the Endangerment Finding, and the Social Cost of Carbon estimates
that are based on this Finding.

The regulations that are based on the Endangerment Finding have resulted in
much ongoing activity in the economy that looks to shut down existing sources of
electricity and replace them with other much more expensive sources. Much of this
activity is ongoing and, if not halted promptly, will impose massive new burdens
on consumers of electricity. Therefore, Petitioners ask that EPA promptly convene
hearings on this subject and issue a new “Non-Endangerment Finding” no later
than June 20, 2017.

II. LEGAL STANDARD

Section 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. § 7607(d)(7)(B), states
in relevant part:



If the person raising an objection can demonstrate to the Administrator
that it was impracticable to raise such an objection within such time or if
the grounds for such objection arose after the period for public comment
(but within the time specified for judicial review) and if such objection is
of central relevance to the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the rule and provide the
same procedural rights as would have been afforded had the information
been available at the time the rule was proposed.

Thus, EPA is required to convene a proceeding for reconsideration upon a showing
of two conditions precedent: (1) the information arose after the period for public
comment on the Endangerment Finding and (2) the objection is of “central
relevance to the outcome of the rule.”

The procedural and substantive requirements for a petition for
reconsideration are easily met here. The matters in this Petition could not have
been raised during the comment period on the Endangerment Finding because the
Research Report on which this Petition principally relies was first published on
September 21, 2016, close to seven years after the Endangerment Finding. The
Research Report in turn relies on substantial scientific evidence and data that did
not exist at the time of the Endangerment Finding, namely data as to atmospheric
temperatures that include extensive data for time periods subsequent to the
Endangerment Finding. It was therefore not only impracticable but impossible to
have raised these grounds within the original comment period or the period for
judicial review of the Endangerment Finding.

The Petition is also timely under the rule of Oljato Chapter of the Navajo
Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975).! Oljato Tribe sets forth a
straightforward three-step process for EPA to follow in handling petitions for
reconsideration under the Clean Air Act:

(1) The person seeking revision of a standard of performance, or any
other standard reviewable under Section 307, should petition EPA to
revise the standard in question. The petition should be submitted
together with supporting materials, or references to supporting materials.
(2) EPA should respond to the petition and, if it denies the petition, set

"The Clean Air Act’s legislative history makes clear that “the committee bill confirms the court’s
decision in Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975).” See H.R.
Rep. 95-294, at 323 (May 12, 1977).



forth its reasons. (3) If the petition is denied, the petitioner may seek
review of the denial in this court pursuant to Section 307.

1d. at 666.

This Petition satisfies the requirements enumerated in Oljato Tribe. It
satisfies the first step because it seeks the withdrawal of the Endangerment Finding
on specified legal grounds, namely that the attribution of warming to human
emissions on which the Endangerment Finding is based has been conclusively
invalidated. EPA thus has a duty to respond under the second step, with any denial
of the Petition subject to review in the D.C. Circuit under the third step.

Oljato Tribe, in establishing the right to seek reconsideration, does no more
than recognize the reality, first emphasized in the legislative history to the 1970
Clean Air Act Amendments, that regulations may need to be revised in light of new
information:

Section 307 originated in the Senate version of the Clean Air Act. The
Senate committee described its purpose in allowing for subsequent
review based on new information as follows:

The committee recognizes that it would not be in the public
interest to measure for all time the adequacy of a promulgation of
any standard or regulation by the information available at the time
of such promulgation. In the area of protection of public health
and environmental quality, it is clear that new information will be
developed and that such information may dictate a revision or
modification of any promulgated standard or regulation
established under the act. The judicial review section, therefore,
provides that any person may challenge any promulgated
implementation plan after the date of promulgation whenever it is
alleged that significant new information has become available.

S.Rep.No0.91-1196, 91st Cong., 2d Sess., 41-42 (1970.

Oljato Tribe, 515 F.2d at 660. Thus, when critical new information becomes
available, as here, after a “regulation” has been “promulgated,” argument should be
directed to EPA in the first instance on reconsideration, to build an appropriate
administrative record for later D.C. Circuit review. See id. 665-66.

In Oljato Tribe, the holding of which was expressly confirmed in the
legislative history of the 1977 Clean Air Act amendments, the relevant



reconsideration petition was remanded to EPA for consideration on its merits even
though it was filed long outside the review period. Where, as here, the grounds for
reconsideration arise after the close of the review period, the petition must still be

considered.

The D.C. Circuit explained in Oljato Tribe that “the public’s right to petition
the Administrator for revision of a standard of performance and the Administrator’s
duty to respond substantively to such requests exist completely independently of
Section 307 and this court’s appellate jurisdiction.” 515 F.2d at 667 (emphasis
added). Thus, in PPG Indus., Inc. v. Costle, 659 F.2d 1239, 1250 (D.C. Cir. 1981),
the D.C. Circuit held that amendment or repeal of a Clean Air Act regulation could
be sought under APA Section 553(e) or Section 307(d)(7)(B), even well outside the
60-day review window:

Alternatively, a petition may be filed directly with EPA to interpret or
amend the standard, to withdraw the Guidelines, or to specify midnight
to midnight reporting procedures. See 42 U.S.C. § 7607(d)(7)(B); 5
U.S.C. § 553(e). Either route would provide a reviewing court with a
contemporaneous record of the agency’s consideration of this issue,
rather than with the “post hoc rationalizations of counsel.” See Oljato
Chapter of the Navajo Tribe et al. v. Train, 515 F.2d 654, 665-68 (D.C.
Cir. 1975).

PPG Indus., Inc. v. Costle, 659 F.2d at 1250. This procedure has been repeatedly
recognized and approved. “The court subsequently endorsed the same procedure
[as in Ojlato Tribe], also under section 307, in Group Against Smog & Pollution,
Inc. v. EPA, 665 F.2d 1284, 1290 (D.C. Cir. 1981); and Natural Resources Defense
Council, Inc. v. Thomas, 845 F.2d 1088 (D.C.Cir.1988).” Ciba-Geigy Corp. v. EPA,
46 F.3d 1208, 1210 (D.C. Cir. 1995) (agreeing with the reasoning of those cases).
The Agency itself granted a three-month stay of an emissions standard
promulgated nearly four years earlier. See 63 Fed. Reg. 24,749 (May 5, 1998).

In sum, it is well-settled that EPA has a duty to consider and grant this
Petition for Reconsideration, under both Section 307 and as a petition for
rulemaking under 5 U.S.C. 553(e), because the grounds presented arose after the
close of the period for public comment and judicial review.”

2 To be clear, this Petition seeks relief alternatively under Clean Air Act Section 307(d)(7)(B) and
S U.S.C. § 553(e).



Where, as here, the issues on reconsideration are substantial, a summary
denial of the Petition would constitute an abuse of EPA’s discretion. Id. at 666, n.
19. Likewise, a decision that EPA lacks authority to entertain the petition at all
would misread the Agency’s statutory mandate. See Prill v. NLRB, 755 F.2d 941,
947-48 (D.C. Cir. 1985), and its progeny. EPA may and must exercise the statutory
discretion it has been delegated to consider this Petition on its merits.

The matters raised in this Petition are clearly of “central relevance” to the
outcome of the Endangerment Finding. Indeed, the Research Report thoroughly
and conclusively invalidates the entire basis for the Endangerment Finding, as that
basis is stated and defined in the Endangerment Finding itself. See Coalition for
Responsible Regulation v. EPA, 684 F. 3d 102, 125, 126 (D.C. Cir. 2012) (defining
test of “central relevance”), reversed on other grounds sub. nom. Utility Air
Regulatory Group v. EPA, 134 S.Ct. 2427 (2014).

III. STANDING OF THE PETITIONERS

The Petitioners herein are the Concerned Household Electricity Consumers
Council (“CHECC”), and its members, namely Joseph D’ Aleo, Clement Dwyer,
Jr., Russell C. Slanover, Scott Univer, James P. Wallace III, Robin D. Weaver, and
Douglas S. Springer.

Each of CHECC’s members is a citizen of the United States and a member
of a household that pays a monthly electricity bill to a utility that in turn is
regulated by EPA. EPA’s regulations based on the Endangerment Finding — notably
but not exclusively including the so-called Clean Power Plan, 40 C.F.R. at 64662,
et seq. — seek to replace current electricity generation sources primarily based on
fossil fuels like coal and natural gas with so-called “renewables,” principally wind
turbines and solar panels. Replacement of fossil fuel sources with such renewables,
that provide power only intermittently, threatens to increase the cost of electricity
paid by the Petitioners (and by all Americans) by a factor of five or likely far more.
Thus, should EPA’s Endangerment Finding not be reconsidered and revoked, each
of the Petitioners faces electricity bills that will inevitably increase over the
coming years by many thousands of dollars per year. On a nationwide basis, the
unnecessary incremental cost to consumers of replacing fossil fuel-based electricity
generation with intermittent renewables is likely to be in the range of hundreds of
billions of dollars per year, if not more.

A critical problem with intermittent renewables like wind and solar power
lies in the excess costs that must be incurred to turn power from these sources into
a fully-functioning electricity system that provides reliable power 24 hours a day, 7









be necessary to push generation from renewables to higher levels, one can
calculate that a system like the Gapa Island demonstration project for the full
United States would lead to electricity costs of at least five times their current
level, and more likely, far higher. Even then, the U.S. would be hard-pressed to
achieve 50% of electricity from intermittent renewables. The Petitioners obviously
have a strong personal interest in heading off such disastrous cost increases.
Granting the relief sought by this Petition would prevent those cost increases from
occurring.

IV. THE “LINES OF EVIDENCE” ON WHICH EPA BASED THE
ENDANGERMENT FINDING HAVE ALL BEEN INVALIDATED.

EPA’s Endangerment Finding appears at 74 C.F.R., page 66,495, et seq. At
page 66,518 EPA sets forth the three “lines of evidence” upon which it says it has
attributed “observed climate change” to “anthropogenic activities,” thus providing
the basis for the Finding that human GHG emissions endanger human health and
welfare:

The attribution of observed climate change to anthropogenic activities is
based on multiple lines of evidence. The first line of evidence arises
from our basic physical understanding of the effects of changing
concentrations of greenhouse gases, natural factors, and other human
impacts on the climate system. The second line of evidence arises from
indirect, historical estimates of past climate changes that the changes in
global surface temperature over the last several decades are unusual. The
third line of evidence arises from the use of computer-based climate
models to simulate the likely patterns of response of the climate system
to different forcing mechanisms (both natural and anthropogenic).

More information about the nature of each of the three “lines of evidence”
can be gleaned from EPA’s further elaboration in the Endangerment Finding itself
and the associated Technical Support Document.

By the first “line of evidence,” (“our basic physical understanding of the
effects of changing concentrations of greenhouse gases, natural factors, and other
human impacts on the climate system”), EPA is referring to its “greenhouse gas
fingerprint” or “tropical hot spot” (“Hot Spot”) theory, which is that in the tropics,
the upper troposphere is warming faster than the lower troposphere and the lower
is warming faster than the surface, all due to rising atmospheric greenhouse gas
concentrations blocking heat transfer into outer space. By this mechanism,















CCSP ultimately sided with those claiming at the time that the mismatch between
observations and prediction was not fatal. /d.

EPA also acknowledged in the Technical Support Document for the
Endangerment Finding that if the Hot Spot were missing it would be “an important
inconsistency.” TSD p. 50. EPA’s team, including Tom Karl, agreed with the CCSP
(led by the same Tom Karl) and concluded there was no dispositive conflict
between prediction and observation. Id.

The Research Report, using substantial scientific evidence and additional
data available only after 2009, not only shows a “an important inconsistency,” it
invalidates the Hot Spot entirely. This is fatal to the EPA’s claimed physical
understanding of climate, and is likewise fatal to the climate models constituting
EPA’s third line of evidence. These models, relying on an invalidated physical
theory, all predict the Hot Spot. Proper analysis of more than 50 years of balloon
and 37 years of satellite temperature data generated by five independent entities
conclusively shows that the Hot Spot does not exist. This demonstrates that the
models are invalid and unreliable, and cannot properly be used for attribution
analysis or forecasting warming due to anthropogenic CO2 emissions.

In sum, all three of the lines of evidence relied upon by EPA to attribute
warming to human GHG emissions are invalid. The Endangerment Finding itself is
therefore invalid and should be reconsidered. Moreover, this reconsideration is
particulary urgent at this point in time in that the widely used Social Cost of
Carbon has now been demonstrated to be fundamentally flawed. To put it mildly,
the current Endangerment Finding and Social Cost of Carbon are leading the
nation in the wrong direction from an energy polcy standpoint. Decarbonization
makes absolutely no scientific or economic sense.

V. CONCLUSION

No scientists have yet devised an empirically validated theory proving that
higher atmospheric CO2 levels will lead to higher global average surface
temperatures. Moreover, if the causal link between higher atmospheric CO2
concentrations and higher temperatures is broken by invalidating each of EPA’s
three lines of evidence, then EPA’s assertions that higher CO2 concentrations also
cause sea-level increases and more frequent and severe storms, floods, and
droughts and other deleterious effects on human health and welfare are also
disproved. Such causality assertions require a validated theory that higher
atmospheric CO2 concentrations cause increases in temperatures. Lacking such a
validated theory, EPA’s conclusions cannot stand. In science, credible empirical
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